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The Drake Group Praises Proposed College Athletes Bill of Rights: But Notes 
Significant Flaw in Massive Sorely Needed Reform Bill1  

 

December 22, 2020 
 

The Drake Group2 applauds the legislative effort of U.S. Senators Cory Booker (D-NJ), Richard 

Blumenthal (D-CT), Kirsten Gillibrand (D-NY), and Brian Schatz (D-HI) who introduced the College 

Athletes Bill of Rights on December 17, 2020.  The bill is comprehensive and far-reaching, 

providing college athletes with long overdue protections that should have been the responsibility 

of the NCAA.  

While the bill has a critical flaw with significant deleterious implications that we hope will be 

carefully addressed, The Drake Group believes that the bill has the potential to reset the moral 

compass of college sports. The current one-sided exploitative relationship between higher 

education institutions and the athletes that generate billions of dollars from highly 

commercialized college sports must be corrected.  Higher education has not been fulfilling its end 

of the bargain – the promise of providing a bona fide education and sufficient protection from 

athletic injury, guarding a student’s freedom of speech and ability to transfer to other 

institutions, and encouraging, rather than preventing, students from utilizing their skills and 

talents to explore outside employment, among others.   

Establishment of Important Athlete Rights and Protections.  We commend the following 

elements of the Act which negate unnecessarily restrictive and onerous NCAA amateur status 

rules, address serious shortfalls in athlete medical services, and install strong athlete protection 

mandates: 

 
1  Preferred citation: Donna Lopiano, Andrew Zimbalist, Gerald Gurney, Emmett Gill, Karl Idsvoog, Katie Lever, 

Brian Porto, David Ridpath, Allen Sack, Sandy Thatcher and (2020) The Drake Group Praises Proposed College 
Athletes Bill of Rights: But Notes Significant Flaw in Massive Sorely Needed Reform Bill (December, 2020).  
Retrieve from http://thedrakegroup.org. 

2  The Drake Group is a national organization of faculty and others whose mission is to defend and achieve 
educational integrity and freedom in higher education by eliminating the corrosive aspects of commercialized 
college sports. 

https://www.booker.senate.gov/imo/media/doc/College%20Athlete%27s%20Bill.pdf
https://www.booker.senate.gov/imo/media/doc/College%20Athlete%27s%20Bill.pdf
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• Athlete NIL Rights Guaranteed - Specifies that college athletes have the right to monetize 

their names, images, likenesses and athletic reputations, be a part of group licensing 

agreements with other athletes, and employ agents, group licensing entities, attorney 

and financial advisors to help them do so. 

 

• Limits Prohibited Product Categories – Prohibits restricting athlete endorsement 

categories unless their higher education institutions are subject to the same restrictions 

imposed by the state. 

 

• No Protection of Institutional Sponsorship Categories - Specifies that institutional 

sponsorship agreements requiring college athletes to wear specific team apparel cannot 

include footwear, and permits athletes the freedom to market their NILs in other product 

categories even with brands that may conflict with institutional sponsors except during 

official team activities. 

 

• Institutions Not Allowed to Arrange NIL Employment - Prohibits institutions from 

arranging college athlete endorsement agreements with third parties, being engaged in 

the regulation or certification of athlete agents or other representatives. 

 

• Athlete Transfer Rights - Specifies that college athletes have the right to transfer to other 

institutions without penalty with reasonable conditions regarding notice to their 

institutions of intent to transfer and non-interference by other institutions. 

 

• Athletes May Explore Professional Draft Worth - Guarantees a college athlete’s right to 

enter into a professional sports draft without losing collegiate athletic eligibility as long 

as no compensation is received and the athlete decides within seven days after the draft 

to forego professional sports participation. 

 

• Prohibits Arbitrary Elimination of Teams – Specifies that sports teams cannot be 

eliminated from the athletic program unless all other options for reducing expenses, 

including reduction of coach salaries and administrative and facilities expenses have been 

determined to be not feasible. 

 

• Stringent Enforcement of Athletes’ Rights - Imposes significant financial and 

employment penalties on institutions, conferences, athletic associations, or their 

employees that violate college athletes’ rights and protections specified by the bill, 

including individuals being suspended or permanently banned from higher education 

institution employment. 
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• Transparency – Requires public disclosure of athletics’ generated revenues and sports 

revenue royalties paid to athletes. 

 

• Medical Trust Fund – Establishes a fund to pay the medical expenses that occur within 

five years after the individual ceases to be a college athlete, second opinions, and long- 

term brain trauma related conditions.   At the proposed contribution rates of between 

2.5 and 4 percent, this fund will accrue at least $250 million per year. 

 

• Right to Second Medical Opinion – Specifies the right of the athlete to get a second 

medical opinion. 

 

• Right to End-of-College Physical Examination – Mandates that the college athlete be 

offered the opportunity to undergo a physical examination to diagnose any sports related 

injury or condition. 

 

• Independence of Trainers and Medical Personnel – Requires such personnel to be 

employed outside the athletic department and to operate independently from the 

athletic department. 

 

• Health, Wellness and Safety Guidelines – Requires U.S. Secretary of Health and Human 

Services to establish guidelines that must be followed by every athletic program, including 

regular compliance audits with individual and institutional penalties for non-compliance, 

and whistleblower protection. 

 

• Scholarships Guaranteed to Graduation – Requires all athletic scholarships to be 

continued to graduation. 

  

• Academic Advising and Tutors Not Controlled by Athletic Department – Requires 

academic advising and tutoring services to be administered independent of the athletic 

department. 

 

• Athlete’s Right to Select Academic Major and Coursework – Prohibits athletic 

department retaliating against college athlete whose choice of major or coursework may 

conflict with athletics activities. 

 

• Athlete’s Right to Participate in Internships, Student Groups and Events – Prohibits the 

institution from restricting athlete involvement in any activity that does not conflict with 

mandatory class time or mandatory team activities with offending institutions or 

individuals subject to financial penalties. 



4 | P a g e  
 

• Required Financial Literacy and Life Skills Development – Provides that the institution 

must make available a 15-hour course during the freshmen year to educate athletes 

about the requirements of the athletes’ rights bill, time management skills, personal 

budgeting, debt, credit and interest rates. 

 

• Reporting of Revenues, Hours Spent on Athletics and Academic Outcomes – Requires 

annual reporting in a publicly accessible database of all revenues, hours spent on all 

mandatory and voluntary athletics activity including team travel disaggregated by team 

and academic outcomes disaggregated by team, race, ethnicity and gender with financial 

penalties for non-compliance. 

 

• Federally Chartered Commission on College Athletics – Establishes a perpetual oversight 

body, with funding from Congress, to oversee implementation of the standards of the Act 

with an independent Board of Directors including NIL standards, resolution of NIL 

disputes, and certification of agents. 

 

• Athlete Hotline and Ombudsman – Specifies that the Commission operate a hotline for 

athletes to report improper conduct and provide athletes with an ombudsman to provide 

advice to college athletes and assist with resolution of NIL disputes at no cost. 

 

• Title IX Monitoring, Investigations and Reporting – Charges the Commission with the 

responsibility to monitor Title IX compliance via use of publicly available data and to 

report institutions to the Department of Education Office for Civil Rights for investigation 

and enforcement. 

Major Flaw:  The bill includes a revenue-sharing arrangement that creates an ill-disguised 

employer/employee relationship between the institution and college athlete that changes the 

nature of the university-student relationship and produces a variety of destructive effects.  The 

revenue sharing plan will produce the following significant detrimental consequences: 

1. The educational institution openly operates a pay-for-play professional sports business 
contrary to its tax-exempt purpose. The revenue sharing provision in the bill is nothing more 
than a pay-to-play scheme for those college athletes who will receive “royalty payments.”   
Only those who play FBS football, men’s basketball or men’s ice hockey will receive these 
“royalty payments” according to the bill’s formula that requires institutions to share 
television, gate receipts, sponsorship and other revenues derived from their sport, including 
tax-exempt donations.  Indeed, the revenue sharing royalty formula of the bill, if passed, will 
result in cash payments of an estimated (based on the NCAA’s revenue figures from 2018-19) 
$270,000 per year to each FBS men’s basketball player on scholarship, $150,000 per year to 
each FBS football player on scholarship and $17,000 per year to each men’s ice hockey player 
on scholarship.  If this happens, the money in effect becomes a signing bonus that provides a 
significant benefit in addition to the educationally tethered financial aid and miscellaneous 
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cash payments already made to college athletes participating in revenue sports.  The bill 
defines their share of revenues in much the same way as professional athletes’ collective 
bargaining agreements guarantee that its athletes will receive a minimum proportion of 
defined league revenues.  Note too that the college athletes’ revenue-sharing income is 
subject to taxes.  In addition to turning certain college athletes into employees with attendant 
employment complications, college athletes will need to pay taxes on the earned amounts 
and the schools will need to pay their shares of social security, medicare, workmen’s 
compensation and unemployment insurance in addition to the royalty payout. 
 

2. There will likely be adverse implications on the education of those athletes. There should 
be no doubt that coaches will be able to place further demands on the athletes’ time and 
commitment, thereby making the real education of the athlete more illusory than it is now.  
College athletes who do not meet normal admissions standards will continue being specially 
admitted, then placed in less challenging courses and majors, and academic support 
programs specially designed for athletes will continue to do whatever it takes to keep them 
eligible to play.  We will continue to see 52 percent of Division I basketball players and 38 
percent of Division I football players, most of whom are Black, who will not graduate. Fewer 
than 2% will make it to the NFL or NBA.  Granted, reparations of $270,000 per FBS basketball 
player and $150,000 per FBS football player per year during their four years of eligibility will 
make their lack of education more palatable.  

 

3. The revenue sharing formula will also severely strain schools’ finances.  Indeed, the formula 
allocates between 35 and 40 percent of football and men’s basketball revenue to royalty 
payments to athletes.  For a typical FBS program whose median operating deficit was $18.8 
million in 2018-19, if its generated revenues were $100 million, this would add another $35-
$40 million to the deficit before the allocation of additional funding to meet the gender equity 
provisions in Title IX.  Such a deficit would have to be financed out of money from the school’s 
central educational budget or an additional state allocation, leading to fewer educational 
scholarships, fewer resources for faculty salaries and library programming, higher student 
fees and tuition, etc.  While paying student athletes would also put pressure on athletic 
departments to reduce coaches’ salaries and perquisites and to cut back on lavish facility 
spending, inter alia, these adjustments could only take place gradually over long periods 
because of existing long-term contracts and commitments.   In the short and intermediate 
term, institutions would have to cope with untenably large athletic department deficits. 
 

4. Violates Title IX by creating gender inequities in benefits and treatment. As noted above, 
only FBS football, men’s basketball and men’s ice hockey players will benefit under the bill’s 
revenue-sharing formula. This violates Title IX. And, even if in future years, women’s 
basketball or other sports become revenue-producing pursuant to the formula, there will still 
be a Title IX problem because the number of women athletes receiving royalty benefits and 
the amount per woman athlete predictably would be a small fraction of the amounts received 
by male athletes.   The revenue sharing provision violates Title IX because Title IX requires 
educational institutions that are the recipients of federal funds to provide equal treatment 
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and benefits to male and female athletes without regard to sources of revenues.  Indeed, 
shortly after Title IX was passed, amendments that would exclude the revenue sports of 
football and men’s basketball from Title IX were expressly rejected on multiple occasions. 
Either institutions will be subject to the ultimate Title IX penalty of withdrawal of 
governmental funding, or, in order to comply, institutions will be required to revise the 
royalty distribution formula to equally benefit male and female athletes. Further, using the 
conference or athletic association as the “pass through banker” with athletes being paid by 
the conference instead of the institution, doesn’t obviate institutions’ Title IX obligations.  
Alternatively, even if the NCAA were deemed the legitimate source of the payments for 
various legal purposes, Title IX regulations are clear that the source of the funding is not 
relevant—institutions have an obligation to equally treat male and female athletes in the 
provision of benefits in addition to the provision of athletic scholarships.  While the bill 
includes a catch-all provision that Title IX applies, it overlooks the crucial Title IX flaw in the 
revenue sharing provision.   

 
The vast majority of the bill’s protections for college athletes are needed now.  While we 

express major concerns with the bill’s athlete revenue sharing provision, we emphasize that the 

remaining provisions are sorely needed and needed quickly. The Athletes’ Bill of Rights coupled 

with the continuing protection of the proposed Commission on College Athletics, would 

recalibrate the current imbalance of power in college athletics.  This power has long rested with 

seven- and eight-figure salaried coaches whose success has never been measured by graduation 

rates and whose power has dwarfed that of college presidents and trustees.   Congressional 

intervention is required to protect athletes when their rights and well-being are being 

endangered by the failure of our educational institutions and athletic governance organizations 

to prioritize their education and safety. 


